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ToRTS ADJOINING LANDOWNERS DuTY OF ADJACENT OwNER
TO AIRPORT OPERATOR DANGEROUS INSTRUMENTALITIES Plaintiff

operated an airport which was adjacent to defendant public utility's uninsulated
electric power transmission line. Since the airplane could not enter or leave the
airport without flying low over defendant's adjacent right-of-way, the w:ire
constituted an obstruction to their means of ingress and egress; in addition there
was the danger of electrocution from contact with the wires.1 Plaintiff contends that this constitutes an interference with his business and seeks damages.
Held, for defendant; under the statute 2 plaintiff is a trespasser because he
interferes with the reasonable use of defendant's property and a landowner is
under no obligation to keep the premises safe for a trespasser. Capital Airways,

Inc. v. Indianapolis Power & Light Co., (Ind. 1939) 18 N. E. (2d) 776.

1 It w:is contended that the uninsulated wires were a violation of the statute which
requires such electric power lines to be insulated; the court found compliance with the
statute, interpreting "insulation" to mean "isolation," and concluding that the general
public would not come in ·contact with wires strung ninety feet above the ground.
2 Ind. Ann. Stat. (Burns, 1933), § 14-104: "Flight in aircraft over the land and
waters of this state is lawful, unless at such a low altitude as interferes with the then
existing use to which the land or water, or the space over the land or water, is put
by the owner••••" [Italics ours.]
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The law recognizes the landowner's right of exclusive control over his
property,3 which is qualified only by legislation and the law of nuisance; thus
the court is applying the well settled rules of tort and property law in .finding
for the defendant. Yet, it is evident that there exists a social interest in the
advance of aviation and there is a tendency to adopt a method of approach which
will recognize the necessity of ad justing the rights of the surrounding landowners with the interest of the public.4 All the cases agree that the airport owner
cannot interfere with the reasonable user of the adjacent property. 5 However,
some courts in recent cases have been influenced by the public interest in aviation
in determining what constitutes a reasonable user of the adjoining land. 6 Thus,
in Tucker v. United Air Lines, lnc.,7 the landowner was enjoined from planting trees which grew over twenty-five feet in height, the court .finding that this
was an unreasonable use of the land when it was considered that the land adjoined an airport. It appears, however that the courts will not e}..1:end this doctrine
too far 8 and the sentiment of the court is illustrated by Judge Windle's statement in Gay v. Taylor,9 "As sympathetic as we may be to foster and develop
this new: science we may not confer upon it and its followers authority to do
things not permitted to others. That may be done by the Legislature but not
by the Courts, and until the former body has acted the latter are unable to
enlarge the powers referred to." Consequently it appears that the solution to the
problem lies in legislation.10
Jerome Dick
3
Wilmarth v. Woodcock, 58 Mich. 482, 25 N. W. 475 (1885); Butler v. Frontier Telephone Co., 186 N. Y. 486, 79 N. E. 716 (1906); Smith v. Smith, no
Mass. 302 (1872).
4
This is shown by the restriction on the old doctrine that the owner owned all
the air space above his land. See Hinman v. Pacific Air Transport Co., (C. C. A. 9th,
1936) 84 F. (2d) 755; Swetland v. Curtis Airports Corp., (C. C. A. 6th, 1932)
55 F. (2d) 201; Smith v. New England Aircraft Co., 270 Mass. 5u, 170 N. E.
385 (1930).
15
Hinman v. Pacific Air Transport Co., (C. C. A. 9th, 1936) 84 F. (2d) 755;
Swetland v. Curtis Air Nav. Corp., (C. C. A. 6th, 1932) 55' F. (2d) 201; Smith v.
·New England Aircraft Co., 270 Mass. 5u, 170 N. E. 385 (1930); Thrasher v. City
of Atlanta, 178 Ga. 514, 173 S. E. 817 (1934); Cory v. Physical Culture Hotel,
(D. C. N. Y. 1936) 14 F. Supp. 977.
6
See Smith v. New England Aircraft, 270 Mass. 5u, 170 N. E. 385 (1930).
In Commonwealth ex rel. Schnader v. Von Bestecki, 30 Pa. Dist. & Co. 137, 1937
U.S. Av. R. l (1937), a malicious erection of towers to obstruct the airport approach
was enjoined.
7
(Iowa District Court for Johnson County, Sept. 14, 1935), noted 6 J. AIR
LAw 622, 1936 U. S. Av. R. IO (1935). This case never went to the Supremo
Court, the airport buying out Tucker at the completion of the suit.
8
Newman, "Airports and a Way of Necessity," l AIR L. REV. 458 (1930),
suggests that the airport approach be considered as a way of necessity. However, this
theory is not of much value because it is very rare that the ownership of the airport and
ownership of the adjacent land can be traced to the same individual. See Rohlfing,
"The Airport Approach," 4 AIR L. REv. 144 (1933).
9
19 Pa. Dist. & Co. 31, 1934 U.S. Av. R. 146 at 152 (1934).
1
° For an excellent survey of the whole problem, see Sweeney, "Adjusting the
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Conflicting Interests of Landowner and Aviator in Anglo-American Law," 3 J. AtR
LAW 329, 531 (1932). For a study of proposed legislation, see Elliott, "Unobstructed
Airport Approaches," 3 J. AIR LAW 207 (1932).

